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Ché dinh vé giam ho doi véi nguoi mat nang luc hanh vi dan suw (sau day goi la
“NLHVDS”) van luén duwoc quan tam dac biét. Boi lé, ho khong thé tw minh tham gia
vao cdc quan hé phap ludt dan sw ma phai thong qua nguoi dai dién theo phap luat, do
chinh la nguoi giam hé. Trén thuc té, viéc dp dung cdc quy dinh phdp ludt van con nhiéu
bdt cdp. Vi thé, bén canh viéc lam ré co ché phdp 1y bao vé quyén loi doi véi nguoi dwoc
gidm hé la ngwoi mdt NLHVDS, nhém tdc gid ciing sé néu lén thuc trang va hiedng hodan
thién cho phap luat Viét Nam.

Tir khéa: gidm hd, ngwoi gidm hp, ngwoi dwoc gidm hd, ngwoi mit ning luc
hanh vi din su.

The supervision regime for incapacitated persons (hereinafter referred as
“NLHVDS”) has always been of special interest. Because they can not participate in the
civil legal system by themselves but must go through their legal representative, that is, the
supervisor. Actually, the application of the law remains and much of any right of access.
Therefore, in addition to clarifying the mechanism to protect the interests of the
supervised persons who have lost their civil rights, the authors will also point out a

number of states and complete guidelines for Vietnamese law.

Keywords: guardianship, guardians, wards, incapacitated persons.

1. Khii quat vé ché dinh giam hd bao vé quyén loi d6i véi ngwoi mat
NLHVDS

1.1. Khdi qudt vé ché dinh gidm hé theo phdp lugt Viét Nam
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1.1.1. Khai niem giam ho

Theo Piéu 46(1) Bo luat Dan su 2015 (sau day goi tit 1a “BLDS 2015”), giam ho
la viéc ¢4 nhan, phap nhan dugc luat quy dinh, dugc UBND cép xa cu, duoc Toa an chi
dinh hodc dugc quy dinh tai Diéu 48(2) cua B9 luat nay (sau day goi chung la “nguoi
giam ho”) dé thuc hién viéc cham séc, bao vé quyén, loi ich hop phap cua ngudi chua
thanh nién, nguoi mat NLHVDS, nguodi cd khd khan trong nhan thic, lam chu hanh vi
(sau ddy goi chung 13 “ngudi dugc giam ho”). Theo d6, giam ho 1a ché dinh ma ngudi
giam ho phai thyc hién nghia vu chim séc, biao vé quyén, loi ich hop phap cho nguoi
duogc gidm ho theo quy dinh ctia phap luat vé dan su.

1.1.2. Piéu kién lam ngwoi gidm ho

Ca nhan mudn tré thanh ngudi giam ho theo phai dap tng cac diéu kién sau':

(i) C6 NLHVDS day du, nghia 14 tir du 18 tudi tro 1én va khong bi mat NLHVDS,
khong c¢6 kho khin trong nhan thirc lam chi hanh vi hay khong bi han ché NLHVDS.
Diéu nay hop 1y, boi chinh ban than dbi twong nay ciing can nguoi dai dién theo phap luat
nén khong thé tro thanh ngudi giam ho cho nguoi khac.

(ii) Co tu cach dao durc tt va cac diu kién can thiét dé thyc hién quyén, nghia vu
cua nguoi giam hd. Viéc xac dinh tu cach dao dic t6t va diéu kién can thiét tuy thudc vao
nhiéu yéu t6 lién quan nhu chua timg c6 tién 4an, tién sy, séng hoa thuin véi hang xom
lang giéng, khong tham gia vao cac té nan xa hoi, khong 1am mat an ninh trét tu,...

(iii) Khong phai 1a ngudi dang bi truy ctru trach nhiém hinh sy hodc nguoi bi két
an nhung chua dugc xoa an tich vé mot trong cac toi ¢6 ¥ xdm pham tinh mang, stic
khoée, danh du, nhan phém, tai san cua nguoi khac. Viéc xéac dinh cac yéu td nay dua trén
nhiing quy dinh ctia Bo luat Hinh sy 2015 (sira d6i, bo sung 2017).

(iv) Khong phai 1a ngudi bi Toa 4n tuyén bd han ché quyén ddi véi con chua thanh
nién. Vién dan quy dinh tai Diéu 85 Luat Hon nhan va gia dinh 2014 dé lam rd van dé

nay. Theo do, cha, me bi han ché quyén ddi v&i con chua thanh nién trong cac truong hop

' BLDS 2015, Diéu 49

Practice makes perfect



mailto:lracuel@gmail.com
http://www.lracuel.org
https://www.facebook.com/fplracuel

CLB Nghién Ctru va Tw Van Phap Luat
Truong Pai hoc Kinh té - Luat, Pai hoc Quéc gia Tp.HCM
Khu phé 3, P. Linh Xuan, Quan Thu Puc, Tp. H6 Chi Minh

LEGAL RESEARCH & ADVISORY cLup  Lacucl@gmail.com | lracuel.org | fa k.com/fplracuel

sau ddy: bi két an vé mot trong cac t6i xdm pham tinh mang, sirc khoe, nhan pham, danh
du cua con véi 161 ¢d ¥ hodc c¢6 hanh vi vi pham nghiém trong nghia vu trong nom, chim
soc, nudi dudng, gido duc con; pha tan tai san cua con; co 16i séng ddi truy; xdi giuc, ép
budc con lam nhiing vi¢c trai phap luat, trai dao duc xa hoi.

Vi thé, c4 nhan mudn tré thanh ngudi gidm ho theo quy dinh ctia phap luat phai cé
du diéu kién vé nang lyc hanh vi, dao duc tdt, co cac yéu td can thiét dé thuc hién quyén
va nghia cua minh, khong thudc céc truong hop khong dugce phép trd thanh ngudi giam
ho theo luat dinh. Ngoai ca nhan thi phap nhan ciing c6 thé tro thanh ngudi giam ho néu
dap Gmg du diéu kién theo Picu 50 BLDS 2015.

1.2. Ché dinh gidm hg béo vé quyén loi doi véi ngwoi mit NLHVDS

1.2.1. Ché dinh giam hé déi véi ngueoi mat NLHVDS

Trudng hop mot ngudi do bi mic bénh tdm than hodc bénh khac ma khong thé
nhan thie, 1dm chi duge hanh vi ctia minh thi ¢6 thé bi Toa an tuyén bé mat NLHVDS
theo yéu cau cia nguoi co quyén, lo1 ich lién quan hoac co quan, td chirc dua trén co s&
két luan giam dinh phap y tdm than.

Yéu td quan trong dé xac dinh mot nguoi bi mat NLHVDS chinh 1a kha nang nhan
thitrc va 1am chu hanh vi cta ho. Theo nhom tac gia, trong truong hop mot ngudi bi mat
NLHVDS truéc khi Toa an ra quyét dinh thi ngudi nay van duoc xem 13 mit NLHVDS
ké tir thoi diém ho khoéng thé nhan thirc, lam chi hanh vi. Néu nguoi nay bi Toa 4n ra
quyét dinh tuyén bd mat NLHVDS thi thoi diém d6 dugc x4c dinh 1a ngay quyét dinh co
hi¢u lyc. Tuy nhién, can luu v néu mot nguoi bi mat NLHVDS trude thoi diém Toa 4n
dua ra quyét dinh chinh thirc thi co quan giam dinh phép y tdm than ciing s& kiém tra va
xéac dinh 1 thoi diém mit NLHVDS. Diéu nay mot phan nhim dam bao quyén loi cho
ngudi bi mat NLHVDS, mot phan tranh cac trudng hop tiéu cuc nhu gia vo mét
NLHVDS dé trdn tranh nghia vu,...

Bén canh d6, Piéu 47(1)(c) BLDS 2015 quy dinh vé nguoi duoc giam ho trong d6
bao gdm ca ngudi mat NLHVDS. Tuy nhién, néu mot nguoi dang c6 NLHVDS day du

lya chon nguoi gidm hd cho minh thi dén khi ho ¢ tinh trang can duoc giam ho thi nguoi
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dugc chon s& 13 ngudi giam ho néu nguoi nay dong . Quy dinh trén nhdm ning cao
quyén ning cia ngudi duge giam ho trong viée lua chon ngudi giam hé ma minh tin
tudng, dam bao an toan cho chinh minh néu chang may roi vao tinh trang can dugc giam
ho.

1.2.2. Nghia vu ciia ngwoi gidm hd doi véi nguoi dwoe gidm hé la nguwoi mat
NLHVDS

Nguoi giam ho cia ngudi mat NLHVDS c6 cac nghia vu sau ddy: (i) Chiam soc,
bao dam viéc diéu tri bénh cho nguoi duge giam ho; (i1) Pai dién cho nguoi duge gidm
ho trong cac giao dich dan su; (ii1) Quan ly tai san cua nguoi duge giam ho; (iv) Bao vé
quyén, loi ich hop phép ctia ngudi dugc giam ho.?

BLDS 2015 di c6 nhimng co ché bao vé quyén va loi ich cta nguoi duge giam ho
1a ngudi mat NLHVDS. Theo d6, viéc cham soc duge hiéu 13 quan tim, giup d& nguoi
dugc giam ho sinh hoat thuong ngay nhu an udng, vé sinh ca nhan, hoc tap, vui choi giai
tri,... va bao dam viéc tri bénh s& dua trén bénh 1y cua ngudi do6 ghi nhan tai két luan giam
dinh phép y tdm than. Dai dién cho nguoi dugc giam ho trong viéc tham gia giao dich
dan su ciing nhu bao vé quyén, loi ich hop phap cia ho 13 mét trong nhitng nghia vu
trong tam cua nguoi giam ho. Ngoai ra, nguoi giam hd con c6 nghia vu quan 1y tai san
cho ngudi duge giam hd nham bao dam chi tiéu cho nhitng nhu cau thiét yéu cia nguoi
ndy trong qua trinh dién ra viéc giam ho.

1.2.3. Cik, chi dinh nguoi giam hg cho nguwoi dwege gidm hé la nguwoi mdt NLHVDS

Trudng hop ngudi mat NLHVDS khéng c6 ngudi giam ho duong nhién theo quy
dinh thi UBND cip x4 noi cu tra ctua ngudi duoc giam ho co trach nhiém cir nguoi giam
ho. Tuy nhién, néu co tranh chp giita nhitng ngudi giam ho vé ngudi giam ho hoic viée
ctr ngudi giam ho thi Toa an chi dinh ngudi giam ho. Theo d6, vo 1a ngudi mat NLHVDS
thi chéng la nguot gidm ho hodc nguoc lai; cha va me déu mat NLHVDS hodc ca hai
khong co du diéu kién lam nguoi gidm ho thi nguoi con ca 1a ngudi giam ho; néu nguoi

con ca khong c6 du dicu kién thi nguoi con tiép theo ¢ du di€u kién lam ngudi giam ho

2BLDS 2015, Diéu 57(1)
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1a nguoi giam ho; nguoi thanh nién mat NLHVDS chua ¢ v, chong, con hodc néu co
nhung déu khong du diéu kién 1am nguoi giam ho thi cha, me 14 nguoi giam ho.> Ngoai
ra, viéc ctr ngudi gidm ho phai duoc sy dong ¥ ciia ngudi duoc cir 1am nguoi gidm ho
cling nhu phai duoc 1ap thanh vin ban, trong d6 ghi 18 1y do cir nguoi giam ho, quyén,
nghia vu cu thé ctia nguoi giam ho, tinh trang tai san cua ngudi duoc giam ho.

1.2.4. Gidm sat nguwoi gidm hé véi dwoc giam hé la ngwoi mat NLHVDS

Nhitng chu thé dugce giam ho déu 1a nhitng nguoi khong thé ty minh thyuc hién céc
quyén, nghia vu ma ho dang c6, vi thé nguoi giam ho phai thay ho thuc hién cac quyén
va nghia vu éy. Viéc du li€u nhiing hanh vi truc lgi, khong thuc hién hodc thyc hién
khong ding quyén, nghia vu vi loi ich ciia ngudi duoc giam ho,... 13 can thiét. Pay dugc
xem 1a mét trong nhimg quy dinh quan trong gitip bao vé quyén loi ctia ngudi dugc giam
h9, ddc biét 1a ngudi mat NLHVDS.

Phap luat quy dinh ngudi than thich* cua ngudi dugce giam hd thoa thuan cir hodc
chon c4 nhan, phap nhan khac 1am ngudi giam sat viéc giam ho. Néu giam sat viéc giam
ho lién quan dén quan 1y tai san ctia nguoi duge giam ho thi nguoi nay phai ding ky tai
UBND cép xi noi cu tra cta ngudi duoc giam ho. BLDS 2015 cho phép ngudi than thich
cua nguoi dugc giam hd tu thdéa thuan dé ctr ra hodc chon cé nhan, phap nhan khac lam
giam ho tuy nhién vaAn phai c¢6 sy dong ¥ cta ndy nhim tén trong sy thoa thudn, tu
nguyén giita cac bén.’

Pong thoi, khi c6 tranh chip xay ra gitta nhimg ngudi giam ho vé viée cir nguoi
giam ho thi Toa an s& chi dinh nguoi gidm hd.® Nhu vay, UBND xa va Toa an s& chi can
thiép khi khong c6 hoic khong thong nhat duge ngudi giam sat viéc giam ho nham gitp

ngudi duoc gidm ho bao dam duoc quyén loi khi khong thé ty minh Iya chon.

3 BLDS 2015, Biéu 53

* Nguoi than thich cua ngudi duoc giam ho 13 vo, chéng, cha, me, con cua nguodi dugc giam ho; néu khong c6 ai
trong sb nhitng ngudi nay thi nguoi than thich cia ngudi duge giam ho 1a 6ng, ba, anh rudt, chi rudt, em rudt cua
nguoi duge giam ho; néu ciing khong co ai trong so nhitng nguoi ndy thi ngudi than thich ctia ngudi duge gidm ho
1a bac rudt, cht rudt, cau rudt, c6 rudt, di rudt cia ngudi duge giam ho.

SBLDS 2015, Biéu 51(1)

¢ BLDS 2015, Diéu 54(1)
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Do d6, ngudi gidm sat viéc giam ho ciling can dam bao vé diéu kién chu thé nhu
phai c6 NLHVDS déy da néu 1a c4 nhén, c6 ning luc phap luat dan sy phu hop véi viée
giam sat néu 1a phap nhan va mot sb diéu kién khac theo luét dinh.

2. Thure tién ap dung

Giam ho 1a ché dinh duoc 4p dung tai nhiéu qubc gia trén thé gidi nhung & mbi
noi lai c6 nhitng dic thu riéng. O bai viét nay, nhém tac gia mudn so sanh thuc tién ap
dung phap luat vé giam ho tai Hoa Ky va Viét Nam.

Néu tai Viét Nam, ngudi dugc giam ho dugc chia thanh 03 d6i tuong dic thu 1a
ngudi chua thanh nién, ngudi mat NLHVDS va ngudi khé khin trong nhan thirc, 1am chii
hanh vi; thi tai Hoa Ky, nguoi duoc giam ho chi bao gdm ngudi chua thanh nién va
ngudi thanh nién. Theo d6, phap luat Hoa Ky khong phan dinh rach roi giita nguoi mat
NLHVDS va ngudi c6 kho khin trong nhan thirc lam cht hanh vi ma quyét dinh ctr giam
ho thuong dya vao phan quyét cia Toa 4n néu nhan dinh c4 nhan d6 khéng co kha ning
tir cham soc va quan 1y tai chinh ctia minh. Theo ludt phéap céc tiéu bang, Toa 4n s& chiu
trach nhi€ém chi dinh viéc mot nguoi1 dugce giam ho hay khong. Nhitng nguoi duoc cho la
“mét nang luc” do thiéu nang tri tu€, bénh tam than hodc suy gidm nhan thirc sé chinh
thitrc chju quyén giam h¢’. Nhin chung, ché dinh giam ho sinh ra dé bao vé quyén va loi
ich cua nguoi dugc gidm hd. Tuy nhién, gidm hd cling co thé dugc nhin nhan nhu viéc
tude di quyén loi hop phap ciia nguoi duoc giam ho, boi trong truong hop bi ngudi giam
ho lam quyén, ngudi duoc giam ho khong du kha ning phan khang, ty nhan danh minh
tham gia vao cac giao dich dan sy vi lgi ich cua ban than.

Tai Florida, mdi quy dinh giam ho yéu cau rang ngay ca khi quyén cia mot ca
nhan da dugc trao cho nguoi giam hd hodc nguodi giam sat gidam hg thi nguoi gidm ho do

van phai xem xét mong mudn ctia ca nhan d6 va cho phép ho tham gia quyét dinh nhing

7 Minh Anh (téng hop), ‘Cau chuyén cia Britney Spears va mit trai ché d¢ giam ho tai My’ (2021), Bdo Qudn dji
nhan dan,
<https://www.qdnd.vn/quoc-te/doi-song/cau-chuyen-cua-britney-spears-va-mat-trai-che-do-giam-ho-tai-my-677344

> truy cép ngay 21/12/2021
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gi anh huéng dén cudc sdng ctia minh trong chimg muc cé thé.® Tuong tu tai Bic
Carolina, phap luit quy dinh nguoi duoc giam ho can duoc tao didu kién tham gia vao tat
ca cac quyét dinh trong pham vi nhét dinh va phu hop voi kha ning ctia nguoi d6.° Hoi
ddng Tu phap California ciing cho rang nguoi dugc giam ho van c6 thé tham gia vao cac
quyét dinh quan trong, anh hudéng dén tai san va cudc séng cia minh.'°

Thé nhung, thyc trang loi dung k& ho dé boc 1t, lam dung va bé bé nguoi duoc
giam ho van thudng xuyén xdy ra & cac bang cia Hoa Ky. Theo Bo Tu phép, udc tinh c6
khoang 1,3 triéu nguoi truéng thanh & My dang phai chiu sy giam hg, tong tai san bi
kiém soat cé gia tri it nhat 50 ty USD." Nbi bat nhat trong nhiing nim qua c6 1& 1a vu
viéc cong chtia nhac pop Britney Spears d4u tranh thoat khoi quyén giam ho ctia cha rudt
trong su6t 13 nam, tao nén lan séng phong trio tra tw do cho Britney Spears trén khip thé
gigi."?

Xét vé I8 thuong, mdt ca nhan tré c6 nang lyc lam viéc va tham chi dang thanh
cong trong su nghi¢p ctia ban than di nhién c6 kha ndng tu cham s6c ban than va khong
can chiu giam ho. Luat su Adinolfi cling nhan xét nhiéu tda an c6 nguén luc han ché va
thiéu nang luc dé xem xét cac vu viéc mot cach thau déo." Trong trudng hop cia Britney,
quyén gidm ho bao trim hau nhu moi khia canh trong cudc séng ciia ¢o, tir doi séng ca
nhan cho dén thu chi tai chinh. C6 thé thdy rang quyén ty do trén nudc My con chiu sy
anh huong ctia chii nghia gia dinh khi quyét dinh ctia nguoi cha c6 thé lam thay dbi cudc

doi ciia con gai. Quyén giam ho lién quan mat thiét toi quyén tu do, bai 18 khi trao quyén

§ ‘Turning 18, Guardianship &  Other  Options’ (2021)  Disability = Rights  Florida
<https://disabilityrightsflorida.org/disability-topics/disability_topic_info/turning_18 guardianship_other_options>
truy cap ngay 20/9/2021

? Céc trach nhiém ctia ngudi gidm ho tai North Carolina, North Carolina Administrative Office of the Courts, trang 2
1 Tudn Pat, ‘Truong hop cua Britney Spears va goc khuat cua luat phap My’ (2021), Tap chi dién tir Tri thike truec
tuyén, <https://zingnews.vn/truong-hop-cua-britney-spears-va-goc-khuat-cua-luat-phap-my-post1231148 html> truy
cap ngay 20/9/2021

' Tldd, n14

12 Dani Anguiano, ‘The #FreeBritney movement finds its moment: ‘All the hard work was worth it” (2021), The
Guardian,

<https://www.theguardian.com/music/202 1 /nov/14/freebritney-movement-britney-spears-conservatorship> truy cép
ngay 15/12/2021

" Tldd, n14
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giam ho mot ¢4 nhan cho mdt ai do thi tuc 1a ho da trao di quyén quyét dinh mét sb van
dé cua ca nhan cho ngudi giam hd do, dic biét 1a quyén quan 1y tai chinh. Du tai mot
qudc gia phat trién hay dang phat trién, néu toa an khong nghiém minh va lut phap
khong thit chit thi nghia vu giam ho hay quyén tu do cua con ngudi van cé thé bi vi
pham.

Ngay tai Viét Nam, thuc trang 4p dung quyén giam ho véi ngudi mat NLHVDS
ciing ton tai nhitng diém dang luu y. Nhitng ngudi mat NLHVDS thuong 1a cac dbi tuong
yéu thé trong xa hoi nhur ngudi mac bénh tim than, ngudi gia bi hoi chimg Alzheimer,...
nén viéc giam ho véi cac dbi tugng nay can duoc luu ¥ hon ca, boi 18 ho khong du kha
ning dé nhan thirc va phan khang lai néu nguoi giam ho c6 hanh vi vi pham nghia vu.
Ngay cé khi nguoi thuc hién hanh vi lam dung va boc 16t khong phai ngudi gidm ho thi
trach nhiém cta nguoi gidm ho 14n ngudi giam sat giam ho trong van dé nay ciing can
duoc xem xét.

Hién nay déan sb cua Viét Nam dang trd nén gia hoa, sé luong ngudi gia ting cao,
ty 18 thuan véi s6 luong ngudi duge giam ho 13 nguoi gia mat NLHVDS. Theo sb liéu do
UNFPA ' théng ké vao nam 2020 ca nudc c6 11,4 triéu nguoi cao tudi tir 60 tudi trd 1én,
chiém 11,86% tong dan s6, va chi sé gia hoa ting tir 35,9% vao nam 2009 1én 48,8% vao
nam 2019. Cac truong hop con cai bo bé, chiém doat tai san ciia cha me gia ciing tang lén
khong kém. Tai ban an so thim ngay 09/9/2020 ctia TAND quén Hai Ba Trung, Ha Noi,
Toa di tudc quyén giam ho cua con véi me gia 94 tudi khi két ludn nguoi ndy c6 hanh vi
vi pham nghia vu dai dién va nghia vu tai san v&i ngudi duge gidm hd."” Theo do, nguoi
chau cua ba di dua ra cac bang ching cho thdy nguoi ¢o ciia minh da khong truc tiép
chiam séc ba noi cling nhu khong cong khai viéc quan 1y va sir dung sb tién 14 ty dong.
Nguoi cé nay da khong 1ap sO tiét kiém mang tén me¢ minh ma rut tién mat hodc chuyén

vao cac ngan hang khac mang tén minh. Dya vao do6, Toa da huy tu cach giam ho cua

4 Téng cuc Thong ké va Quy Dén sd Lién Hop Qudc tai Viét Nam

'S Phuong Loan, ‘Tda tudc quyén giam hd ciia con véi me gia 94 tudi” (2021) Bdo dién tir Phdp Ludt thanh phé Ho
Chi Minh <https://plo.vn/phap-luat/toa-tuoc-quyen-giam-ho-cua-con-doi-voi-me-gia-94-tu0i-969917.html> truy cap
ngay 20/9/2021
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ngudi ¢ ndy ciing nhu quyén giam sat gidm ho ctia mot nguoi co khac. Co thé thay
ngudi giam sat giam ho da khong chi dong 1én tiéng dé bao vé cho ngudi duoc giam hod
ma can sy 1én tiéng tir mot nguoi thir ba khac. Bén canh d6, hanh vi ctia ngudi ¢6 di vi
pham nghiém trong khoan 1 Diéu 57 BLDS 2015 vé nghia vu ctia nguoi gidm ho trong
viéc cham séc va quan 1y tai san ctiia ngudi duoc giam ho. Nhu vay, trén thuc té thi nguoi
giam sat giam ho van chua lam tron trach nhiém ctia minh.

3. Mt so bat cap va huéng hoan thién cho ché dinh giam hd bao vé quyén loi
ddi voi ngwoi mat NLHVDS

3.1. Quy dinh vé thii tuc tuyén bé tinh trang mit NLHVDS

Thuyc tién cho thay thii tuc tuyén bd mot ngudi mat NLHVDS gay kho khin cho
bén dugc giam hg. Cu thé, nhu d3 phan tich phia trén, dé duoc cong nhan tinh trang mét
NLHVDS thi mét ngudi can phai dap tng ca hai diéu kién: (i) C6 yéu cau cta ngudi co
quyén, loi ich lién quan hodc co quan, to chirc hitu quan; va (ii) Puoc Toa an ra quyét
dinh tuyén bé mat NLHVDS dua trén két ludn giam dinh phép y tdm than.'® Theo d6, dbi
v6i nhitng gia dinh gip kho khin vé kinh t& nhung lai 6 ngudi than mat kha ning nhan
thirc thi thu tuc yéu cau Toa 4n tuyén bd mat NLHVDS c6 thé bi anh hudng, kéo dai. Boi
18, nhiéu gia dinh khong c6 kha ning chi tra hodc khong c6 nhiéu thoi gian dé thyc hién
cac thu tuc gidm dinh phap y tdm than. Dién hinh 14 trudng hop nguoi bi tai nan trong
qué trinh lao dong dan dén viéc mat kha nang nhan thic hanh vi. Cu thé, dé co thé khoi
kién, yéu cau mot cha thé chiju trach nhiém boi thuong, gia dinh cua ngudi bi tai nan phai
lam don yéu ciu cong nhan ngudi d6 mat NLHVDS va c6 thé phai trai qua cong doan
giam dinh phap y tdm than theo trung cau cta Tda an.'” Diéu nay di khién cho gia dinh
nan nhan phai chi tra nhiéu khoan phi tr vi¢c kham chita bénh dén céac khoan dé duoc
Tda an tuyén bé mat NLHVDS. Pong thoi, cong tac thuc hién ché dinh giam ho ddi véi

nguoi mat NLHVDS cling vi thé ma bj tri tré, khién cho gia dinh cta nguoi can duoc

16 BLDS 2015, Piéu 22(1)

7 Bo luat T tung dan su sb 02/2015/QH13 ngay 27 thang 11 nam 2015 ciia Qudc hdi c6 hiéu luc tir ngay 01 thang
07 nam 2016, dugc sira doi, bo sung boi: BO luat Lao dong s6 45/2019/QH14 ngay 20 thang 11 ndm 2019 ctia Qudc
hoi, c6 hiéu luc ké tir ngay 01 thang 01 nam 2021, Diéu 376, 377
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giam ho gip kho khin dé hoan tit cac thu tuc khoi kién trén, gdy anh hudng t6i quyén loi
cho ngudi can dugc giam ho.'®

Nhim khéc phuc bat cap trén, phap luat dan sy can c6 sy diéu chinh nhat dinh d6i
v6i thil tuc tuyén bd mot ngudi mat NLHVDS. Cu thé, phap luat nén han ché ap dung
nhitng tht tuc mang tinh hinh thirc hodc sira d6i ching dé co gia tri thyc tién cao hon.
Theo d6, nhom tac gia nhan dinh BLDS 2015 can dugc stra d6i theo hudng trong truong
hop cu, chi dinh nguoi giam ho, néu gia dinh ciia nguoi mat kha nang nhan thirc, 1am chu
hanh vi gip khé khin vé mat thoi gian, kinh té do cac diéu kién khach quan thi c4 nhan
mat kha niang nhan thirc trén c6 thé “dwong nhién dugc xem la mat NLHVDS™." Diéu
nay sé& tao diéu kién thuan loi khi c6 thé bao dam quyén loi ctia nguoi duge giam ho, dic
biét 1 nhirg ngudi mat NLHVDS.

3.2. Quy dinh vé diéu ki¢n ciia ngwoi gidm ho, nguwoi gidm sdt ngwoi gidm hé

Nhu d3 da dé cap ¢ phﬁn thuc trang, ché dinh giam ho dbi véi nguoi mat
NLHVDS khi 4p dung vao thuc tién con gip khong it khé khan. Cu thé, viée ngudi duoc
giam ho bi ngudi giam ho hodc ngudi gidm sat ngudi giam ho lam dung quyén han trong
viéc truc loi, boc 10t vé tai san cua nguoi dugc gidm ho da xay ra ¢ nhiéu quéc gia trén
thé gi6i. Bi 18, xét vé nang luc, vi ngudi mat NLHVDS thuong khong c6 du kha ning dé
tu bao v€ ban than minh so v&1 mot nguoi co dﬁy da NLHVDS nén nguoi duge gidm hd
trong truong hop nay 13 bén yéu thé hon. Tuy nhién, phap luit dan sy Viét Nam chua quy
dinh 3 nhitng tiéu chi trong viéc lua chon, cir ngudi gidm sat. Dong thoi, vé diéu kién tre
thanh nguoi giam hg, BLDS 2015 chua quy dinh cu thé vé tu cach dao duc hodc “diéu
kién can thiét dé thyc hién quyén, nghia vu ctia nguoi giam ho”?. Diéu nay dé dan t6i
bét cp 1a c6 truong hop ngudi giam ho khong du tiéu chuan dé giam ho hodc ngudi giam

sat vai1 nguoi giam ho ¢d thé thong dong vai nhau nham truc loi tr nguoi dugc giam ho.

'® Nguyén Vin Diing, ‘Ché dinh giam ho trong B luat Dan sy mot s6 ton tai tir thuc tién ap dung’ (2013), Trang
thong tin dién e Toa an nhan dan tinh Quang Nam,
<https://toaanquangnam.gov.vn/che-dinh-giam-ho-trong-bo-luat-dan-su-mot-so-ton-tai-tu-thuc-tien-ap-dung/>  truy
cap 18/9/2021
¥ Tldd, n19

20 BLDS 2015, Didu 49(2)
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Nhim d& xuit huéng giai quyét cho van dé ndy, nhoém tic gia nhan dinh BLDS
2015 can quy dinh chi tiét hon nhitng diéu kién dé trd thanh ngudi gidm ho va ngudi
giam sat ngudi giam ho, dic biét 1a truong hop giam ho ngudi mat NLHVDS. Theo do,
phap luat dan su can ban hanh thém cac vin ban huéng dan, quy dinh chi tiét hon vé tu
cach dao dirc va céc diéu kién can thiét dé trd thanh nguoi giam ho. Co thé ké dén mot sb
diéu kién nhu vé tinh trang tai san, nghé nghiép ctia ngudi gidm hd va ngudi giam sat
nguoi giam hg,... Thong qua viéc danh gia kha nang tai chinh, nhan than cua nguoi gidm
ho va nguoi gidm sat ngudi giam ho, co quan c6 tham quyén cé thé kiém soat, han ché
tinh trang truc loi, phong ngtra truong hop boc 16t tai sdn cia nguoi giam ho. Bén canh
d6, khi tai chinh 6n dinh, ngudi giam ho, nguoi giam sat nguoi giam ho co thé tap trung
thuc hién nhiém vu ctia ban than, tranh bi chi phdi boi cac yéu té vat chat khac.

4. Két luan

Pi tir Iy ludn va thuc tién, c6 thé thiy phéap lut vé giam ho trong BLDS 2015 con
tdn tai mot sb bat cap van. Trong xa hoi hién dai, thu doan lgi dung quyén giam hg dé boc
16t, lam dung va bo bé ngudi giam ho cang xuat hién ngdy cang nhiéu, doi hoi phap luat
can phai cin k& va quyét liét hon trong van dé nay ciing nhu tiép thu nhitng bai hoc kinh
nghiém tir cdc nudc trén thé gidi dé bod sung va hoan thi¢én hon chinh minh. Vay nén, viéc
tim ra mot co ché phap 1y phu hop dé bao vé quyén loi ctia nguoi giam ho 1a ngudi mat
NLHVDS 1a cin thiét dé dam bao quyén ty do va quyén tai san ctia mot bd phan nhing

nguoi yéu thé trong xa hoi ngdy nay.

DANH MUC TAI LIEU THAM KHAO

Van ban phap luat

1. B6 luat Dan sy 2015;

2. Bo luat Hinh sy 2015 (sira d6i, bo sung nam 2017);

3. BO luat T6 tung dan su 2015 (stra doi, bo sung nam 2019).
Sach
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3. Nguyén Thi Lan, ‘M6t s6 diém méi vé niang luc hanh vi dan su cta c4 nhan trong
Bo luat Dan sy 2015° (2017) Vol 91 No S6 91 (2017): Tap chi Kinh t& Dbi ngoai sd
91/2017.

Ngudn dién tir

4. Dani Anguiano, ‘The #FreeBritney movement finds its moment: ‘All the hard work
was worth it” (2021), The Guardian,

<https://www.theguardian.com/music/2021/nov/14/freebritney-movement-britney-spears-

conservatorship>;
5. Minh Anh (tong hop), ‘Cau chuyén cta Britney Spears va mat trai ché do giam ho
tai ¥’ (2021), Bao Quan doi nhan dan,

o-giam-ho-tai-my-677344>;

6. Nguyén Vién Diing, ‘Ché dinh giam ho trong B0 luat Dan sy mot sb ton tai tir thuc
tién ap dung’ (2013), Trang thong tin dién tir Toa dan nhdan dan tinh Qudng Nam,

<https://toaanquangnam.gov.vn/che-dinh-giam-ho-trong-bo-luat-dan-su-mot-so-ton-tai-tu

-thuc-tien-ap-dung/>;

7. Phuong Loan, ‘Tda tudc quyén giam ho cia con véi me gia 94 tudi” (2021) Béo
dién tir Phép Luit thanh phd Hb) Chi Minh
<https://plo.vn/phap-luat/toa-tuoc-quyen-giam-ho-cua-con-doi-voi-me-gia-94-tu0i-96991
7.htmlI> truy cap ngay 20/9/2021;

8. Tuan Pat, ‘Truong hop ciia Britney Spears va goc khuat cua luat phap My’ (2021),
Tap chi dién tw Tri thirc truec tuyén,
<https://zingnews.vn/truong-hop-cua-britney-spears-va-goc-khuat-cua-luat-phap-my-post
1231148 .html>;

9. ‘Turning 18, Guardianship & Other Options’ (2021) Disability Rights Florida
<https://disabilityrightsflorida.org/disability-topics/disability topic_info/turning 18 guar

dianship_other_options>.
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